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TEAGUE P. PATERSON, SBN 226659
VISHTASP M. SOROUSHIAN, SBN 278895
BEESON, TAYER & BOD[NE, APC
483 Ninth Street, 2nd Ploor
Oakland, CA 94607
Telephone: (510) 625-9700
Facsimile: (510) 625-8275
Email tpaterson@beesontayer.com

vsomushian(u~beesontayer.com

Attorneys for Plaintiff
AFSCME LOCAL 10!

SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF SANTA CLARA

AT SAN JOSE

SAN JOSE POLICE OFFICERS'
ASSOCIATION,

Plaintiff;

v.

CITY OF SAN JOSE, BOARD OF
ADMINISTRATION FOR POLICE AND F[RE
DEPARTMENT RETIREMENT PLAN OF
CITY OF SAN JOSE, and DOES I-10,
inclusive,

Defendants.

AND RELATED CROSS-COMPLAINT' AND
CONSOLIDATED ACTIONS

Consolidated Case No. 1-12-CV-225926

[ConsoUdated with Cuse Nos. [-]2-CV-225928,
1-12-CV-226570, 1-12-CV-226574,
1-/2-CV-227864, and 1-12-CV-233660]

ASSIGNED FOR ALL PURPOSES TO:

JUDGH PA7RICIA LUCAS

DEPARTMENTZ

DECLARATION OF VISHTASP
SOROUSHIAN IN SUPPORT' OF AFSCME
LOCAL 101'5 OPPOSITION TO MOTION
TO SUMMARY ADNDICATION

Hearing Date: June 7, 2013
Hearing'Pime: 9:00 a.m.
Courtroom: 2
Judge: Hon. Patricia Lucas
Complaim Filed: July 5, 2012
Trial Date: June 17, 2013
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I, VISHTASP M. SOROUSHIAN, declare:

L I am an associate attorney at Beeson, Tayer &Bodine and am one of the attorneys of record

for Local 101 of the American Federation of State, County and Municipal Employees in the above-

captioned case. I have personal knowledge of the facts set forth below and if called as a witness I

could and would testify competently thereto.

2. On February 25, 2013, I propounded discovery on Necessary Party in Interest, IIoazd of

Administrators Tor the Federated City Employees' Retirement System ("Board"). Said discovery was

limited to a Request for Production of Documents ("RPD").

3. In its Response to the RPD, the Boazd stated that I could make arrangements to inspect the

responsive, non-privileged documents at the offices of the Department of Retirement Services

("Department') for the City of San Jose, located at 1737 N. 1" SVeet, Suite 580, San Jose, California

95112.

4. I made arrangement to inspect documents at the Department and did so on Wednesday, April

t 7, 2013, and Thwsday, Apri125, 20] 3.

5. During the course of my inspection, I reviewed the following memorandum from the former

Director of Retirement Services, Russell U. Crosby, to the City Council and Mayor, dated Januazy 9,

2009. Upon request, a staff member of Retirement Services provided me with a photocopy of the

document. Our office now maintains the memorandum in its regulaz course of business. I attached a

true and correct copy of [he memorandum as Exhibit 1.

I declaze under penalty of perjury under the laws of the State of California that the foregoing is

true and correct and that I executed this declaration on May 1 , 20 t 3, in Oakland, California.

Consolidated Case No. I d 2-CV-225926

AY: ~~ ~~
VISHTASP . SOROUSHIAN
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CIlV OF 3~

sir JosE
CAPITAI:Of SILICAN VhLLF'Y

TO: HONORABLE MAYOR
AND CITY COUNCIL

SENT TO COUPICIL:_.

Me~rcorandum

FROM: Russell U. Crosby

SUBJECT: STATUS OF FEDERATED SYSTEM'S DATE: January 9, 2009

SUPPLEMENTAL RETIREMENT BENEFIT

Approved - ~ Date

INFORMATIONAL

BACKGROUND

This~memorandum provides additional infoanation on the Supplemental Retiree Benefit Reserve

prograzn (the °SRRR") that was the subject of a San Jose Mercury News article on Ianuary 9,

2009.. The article resulted from calls m tt~e media from retirees concerned that they had not

received their checks. The Department of Retirement Services delayed sending out these checks

due to anadministrative review of prior SRBR calculations and a detenninafion that excessive

transfers to the SRBR may have occurred in previous yeazs and overpayment may have been

made out of the SRBR. Current year checks have been delayed pending a full review and

determinarion of the extent of any excessive transfers or overpayments; and options ro collect the

past problems. Al] affected retirees have been infoaned of the delay.

The SRBR in the Federated City Employees' Retirement System (FCERS) was established by

[he City Council in 1986, and was patterned on State legislation that had been adopted in 1983 to

permit certain counties to allocate excess inveshnent income earned by rearemen[ fund assets to

an account that would fund new, or supplemental, benefits for retirees. Other legislation, also

adopted in the early 1980's provided For the establishment of sunilar supplement benefits

accounts within the State Teachers' Retirement System~and the Public Employees Retirement

System.

Only the method of allocating funding to the SRBR is prescribed in the San Lose Municipal

Code. This methodology has changed since 1986; in 2005 [he City Council approved an

ordinance consolidating the FCERS reserve funds and modifying the language concerning when

and how excess earnings are transferred to the SRBR.

The methodology for distributing money from the Federated SRBR to retirees has never been set

out in the San Jose Municipal Code. Between 1986 and 1999, only one distribution was made

from the SRBR, and this was not a direct distribution, but rather was a use of the funds to pay for
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three new benefits, including retiree medical benefits for a period of approximately two years.

In2000, Council adopted Resolution No. 69433 approving a distribution Foanula for direct

payments from the SRBR ro retirees in 2000, 2001 and 2002. In 2003, Counci] adopted

Resolution No. 71870 approving a distribution methodology that was [o be effective "until such

time as the [FCERS] Board recommends a subsequent methodology and ttie Council adopts a

resolution approving the subsequent methodology."

Under the current methodology, [he total Annual Distribution from the Federated System SRBR

is the sum of (a) the amount, if any, in excess of the Minimum Balance ($7,000 per retiree or

survivor) and (b) the annual interest earned in the SRBR as of June 30 in the yeaz of distribution.

For any year in which the actual balance in the SRBRas of June 30 in the yeaz of distribution is

less than or equal to [he Minimum Balance, the total distribution for that yeaz shall be limited [o

the annual interest earned in the SRBR. Recent prior yeaz distributions have been in the range of

$1.0 million to $1.5 million. The actual distribution to individual retirees vanes, based on a

point system methodology that is set out in the 2003 Council resolution. The points aze assigneA

based on yeazs of service and years retired.

Eazlier this yeaz I diruted a review of the Federated System SRBR calculation and distribution

process. Staff from the Deparhnent of Retirement Services, the CiTy Attorney's office, and the

Trustees' extemai legal counsel reviewed the entire process and all calculations against the

Municipal Code. In that process three potential issues were identified as needing fiatther

investigatloa

The SRBR issues, noted below apply to the Federated Plan only. The Federated SRBR

calculation is perfom~ed by the Department of Retirement Services staff. The Police and Fice

Department Retirement Plan ("P&F") SRBR calculation is prepazed by the Segal Co, P&F's

actuary. Given the Endings related to the Federated System, a thorough review of the P&F

SRBR calculations is planned for next yeaz.

At [he November 2008 Board meeting, both attorneys recommended that staff review the

calculations further back in time to at leas[ 1999 before making another SRBR dishibution.

ANALYSIS

Three issues are being investigated that could affect both the current balance in the SRBR and

the proper amount of any current distribution, and whether overpayments have been made out of

the SRBR in the past.

First, [he 2005 ordinance in[egating the Federated System pension plan reserve accounts,

reduced the number from 7 m 3. From that point forward, the "Unrealized Gains and Losses

Reserve Account' did not receive its appropriate level of earnings credit. According to

Municipal Code section 328.340 (C) (3) (a) interest shall be credited to [he Genera! Reserve

before there is any excess earnings transfer to the SRBR. The General Reserve includes an

Unrealized Gain/I:oss account which was created in 2005 within the General Reserve as part of

the streamlining of the reserve accounts. The Unrealized Gain/Loss account should have been

credited with interest but as staff discovered it had notbeen properly credited This calculation
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error caused the Federated SRBA balance to be overstated in 2006 and 2007, and
 would have

caused an ovexpaycnent of 29 % or about $23 million for 2008. -

Second, staff is also investigating whether an overpayment may have occurred in 2000 and/or

2001, when two relative large payatents were made [o-retirees ($6.6M; 2000; $2.1M, 2001).

Investigation of this potential overpayment and potential remedies is still underway.

Third, staff is imestigafing whether the ̀ Retiree Medical Bene£[s Account°, has received its

appropriate level of earnings credit for some period of time and whether any errors in earnings

credi[eA to this account affect the SRBR calculations

CONCLUSION

Staff is still investigating the amount, if any, of prior excess transfers [o the SRBR and any

excess payrttents. If prior ersors aze identified, options for correction will be considered, taking

into account the desire to minimize any impact on retirees. The actual distribution date and

amount of the cutren[ly pending distribution are undetermined at this time. The Boazd has

requested staff and legal counsel to present a report on the SRBR issues at their February 2009

Boazd meeting. As noted in the November 21, 2008, notice to the retirees, [he SRBR delay is

unrelated to the cuaent economic situation or any City budget considerations. The delay in the

2008 dist[ibution results from an adminishative review that should take place on a regulaz basis,

and in [his case resulted in identificarion of these issues.

COORDINATION

This memorandum has been coordinated with the City Manager's Office, the City Attorney's

Office, and the Office of Employee Relations

l vvv ~~

Russell U. Crosby, DIRECTOR
Retirement Services

4iM



UPS lntemet Shipping: Shipment Label https://www.ups.~om/uis/treate?ACtionOriginPair-default_PriotWi...

UPS Internet Shipping: View/Print Label

1. Ensure there are no other shipping or tracking labels attached to your package. Select the

Print button on the print dialog box that appears. Note: If your browser does not support this function

select Print from the File menu to print [he label.

2. fold the printed sheet containing the label at the line so that the entire shipping label is visible.

Place the label on a single side of the package and cover it completely with clear plastic

shipping tape. Do not cover any seams or closures on the package with the label. Place the

label in a UPS Shipping Pouch. If you do not have a pouch, affix the folded label using clear plastic

shipping tape over the entire label.

CaETTING YOUR SHIPMENT TO UPS

UPS locations include the UPS Store, UPS drop boxes, UPS customer centers, authorized

retail outlets and UPS drivers.
Schedule a same day or future day Pickup to have a UPS driver pickup all of your Interne[ Shipping

packages.
Hand the package to any UPS driver in your area.
Take your package to any location of The UPS Store, UPS Drop Box, UPS Customer Center, UPS

Alliances (Office Depots or Staples) or Authorized Shipping Outlet near you. Items sent via UPS

Return Services(SM) (including via Ground) are also accepted at Drop Boxes. To find the location

nearest you, please visit the'Find Locations' quick link at ups.com.

Customers with a Daily Pickup
Your driver will pickup your shipments) as usual.
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